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QUESTION PRESENTED 

I 

Was the appellant so confounded and embarrased in 
making his defenses, due to the consolidation of these three 
indictments, that the overruling of appellant’s objection to 
appellee’s motion to consolidate, by the trial court, 
amounted to a clear abuse of discretion. Rule 14, Federal 
Rules of Criminal Procedure, 18 U.S.C.A. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE FACTS 

Three indictments were filed against appellant on August 
8, 1949, charging that appellant did on three separate occa¬ 
sions, within the District of Columbia, enter the premises of 
another with intent to steal property of another. In two 
of these indictments there was a second count charging that 
appellant did steal property of another of a value of over 
$50. District of Columbia Code (1940). Sections 22-1801, 
2201, 2202. Criminal Cases Nos. 1026-49, 1028-49 and 1029- 
49. (J.A. 60 and 61). 

On August 11,1949, appellant entered pleas of not guilty 
to each indictment. (J.A. 62.) Attorney Curtis P. Mitchell 
entered an appearance on behalf of appellant on August 27, 
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1949, and the cause came oil for trial on September 22,1949. 
Due to the government’s inability to have a certain witness 
available, the government announced that it was not ready 
to go to trial on a fourth charge against appellant Criminal 
Case No. 1027-49, but that it was prepared to proceed with 
the other three cases (R. 3). At this time the government 
moved that these three cases be consolidated for purposes 
of trial. As the Assistant United States Attorney who was 
representing the government put it, “They are part of a 
series of housebreakings, the same violations, by the de¬ 
fendant, at different addresses around the same general 
time.” At this point appellant’s counsel objected “on the 
grounds of prejudice to the defendant” (J.A. 1), and took 
an exception to the court’s ruling that it would consolidate 
the three cases. (J.A. 2.) 

At the conclusion of the government’s opening argument, 
the appellant moved for a directed verdict claiming that 
the government ’s case was but a presumption upon a pre¬ 
sumption with respect to the first housebreaking and that 
as to the second charge of housebreaking and larceny the 
government’s case was insufficient to prove both a house¬ 
breaking and larceny. This motion was overruled. (J.A. 
4-5.) 

The evidence introduced by the government in support 
of Criminal Case No. 1026-49, the charge of housebreaking 
at the apartment of Miss Iader T. Jackson at 1221 Tenth 
Street, N. W., Washington, D. C., on June 15, 1949, is not 
reported in the Joint Appendix because appellant was found 
not guilty on this charge. However, the appellee cites the 
facts concerning this case as they are shown in the opening 
and closing argument of government counsel to show the 
bearing this case had along with the others on the question 
of consolidation. (J.A. 2-3, 51.) One Jack Butler testified 
that he lives on the first floor of 1221 Tenth Street, N.W., 
Washington, D.C., and that on June 15,1949 he heard some¬ 
one in the hall up on the third floor and went up to investi¬ 
gate. When he reached the third floor, he saw appellant at 
Miss Jackson’s door and upon telling appellant that no one 
was home there he returned to the first floor. Butler fur- 
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ther testified that a short time later he again heard appel¬ 
lant in the hall up on the third floor, and when he went up 
this time he saw appellant working on the lock on Miss 
Jackson’s door. (J.A. 51.) At this time Mr. Butler said 
he called the police who came and arrested appellant who 
was then hiding in a room close to Miss Jackson’s apart¬ 
ment. In addition to this witness, the police officers who 
made the arrest testified and stated that they found the 
lock on Miss Jackson’s door had been broken and a check 
of the room showed that clo thes had been pulled out and 
rummaged through. (J.A. 3.) Miss Jackson also testified 
that her clothes had been moved from their proper places 
and someone had rummaged through her room. (J.A. 3.) 
At the conclusion of the government’s case on this first 
charge, appellant ’s counsel approached the bench and again 
asked the Court to consider the matter of consolidation. 
The stenographic transcript shows that the following collo¬ 
quy occurred, (J.A. 5-6.): 

Me. Mitchell: May we come to the bench. Your Honor? 
The Coubt: Yes. 

(At the bench:) 

On Defendant’s Motion to Consider 
Consolidation of Cases for Trial. 

Mr. Mitchell: Your Honor, I want to call this to Your 
Honor’s attention, in reference to the matter of the 
consolidation. It appears, under the circumstances, 
that the defendant in my opinion could take the stand 
in reference to one of the charges; but inasmuch as 
there is a consolidation, that means he would be a wit¬ 
ness, that is, for all of the charges, which I say to Your 
Honor would be prejudicial to him, because of the 
situation as I see it. 

Now, if Your Honor please, inasmuch as they have 
only introduced evidence on the part of the Government 
as to one case, I wish at this time, in light of that dis¬ 
closure to Your Honor, to ask that you reconsider the 
matter of consolidation, in view of the fact that in some 
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instances the witness might be able to take the stand, 
in the opinion of his attorney, and in other instances 
he could not safely do so. 

The Court: Motion overruled. 

(The presentation of the Government’s case in No. 
1026-49 having been resumed and concluded, the follow¬ 
ing proceedings were had:) 

Mr. McKinley: That is the Government's case, if 
Your Honor please, on the first count. 

The Court: You may proceed with the next 
Mr. Mitchell: Of course, Your Honor, I have some¬ 
thing I would like for Your Honor to consider at this 
time. 

(At the bench:) 

On Defendant’s Motion in Case 1026-49 

Mr. Mitchell: If Your Honor please, there has been 
no evidence of entering into that place by this de¬ 
fendant. 

Mr. McKinley: The Government has not rested its 
case yet. I have just finished the first section. 

Mr. Mitchell: I thought he had rested. 

The government then put on evidence as to Criminal Case 
No. 1028-49, which consisted of the testimony of John W. 
Sligh who stated that upon returning to his second floor 
apartment at 1011 0 Street, N. W., on June 12, 1949, he 
found the door open, his trunk open and things scattered 
all over the floor. He stated that before leaving that day 
he had locked all the doors, but when the police arrived 
they found that the window in his bedroom was broken out. 
He also stated that there is a roof over a porch outside of 
this window. On cross-examination he further stated that 
the police fingerprint man came to his apartment the next 
evening and took fingerprints from the window glass that 
had been broken. (J.A. 6-10.) The government’s next 
witness was Frederick W. McCleod, of the Identification 
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Bureau of the Metropolitan Police Department. Officer 
McLeod testified that he had fingerprinted the appellant 
at Police Headquarters on the 15th of June, 1949, but that 
prior to that date he had lifted a latent fingerprint from a 
window at 1011 O Street, N. W., on June 13, 1949, as well 
as a latent print from a dish in the same apartment. Upon 
comparing the prints found at this house with those taken 
from the appellant, he found them to be identical. Photo¬ 
graphic enlargements were made of these prints by the 
witness and were introduced into evidence as Government 
Exhibit Xo. 2. (J.A. 11-12.) 

In some detail, Officer McLeod explained the character¬ 
istics of these prints that caused him to claim that they 
were identical. Officer McLeod was also qualified as an ex¬ 
pert on fingerprint identification. This officer categorically 
stated that the latent fingerprint he lifted from the second 
floor window at 1011 0 Street, X. W., could not have been 
made by anyone other than appellant. (J.A. 15.) Upon 
cross-examination of this witness, it was brought out that 
appellant denied being at this particular apartment. When 
asked what he had to do with appellant at the Identification 
Bureau, this witness replied that he had taken appellant’s 
fingerprints “and I compared the print, while he was there. 
He wms still standing at the counter, and I told him I had 
made an identification of his prints, and I brought him over 
and let him look through the glass ... I told him to come 
over and look through the glass, which he did; and I said 
‘This is your print.’ And he said, ‘Xo, sir; it could not be, 
because I wasn’t there.’ ...” (J.A. 15.) 

In presenting its last case the government called Giles 
X. Lake as a witness. Mr. Lake testified that his third floor 
apartment at 1020 Monroe Street, X. W., Washington, D. C., 
was broken into on May 7, 1949. This witness stated that 
his kitchen door, which was locked with a bolt and a key 
lock, had been broken open “almost like a two-by-four had 
broken the knob off and broken almost the panel off of the 
kitchen door.” (J.A. 17.) That same evening he saw 
officers from the Identification Division take fingerprints 
throughout the apartment. 
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As in the Sligh case, the government called the police 
officer who had taken the latent fingerprints at Mr. Lake’s 
apartment on May 7,1949. This officer was .John F. Norris, 
identification officer, Metropolitan Police Department. He 
stated that he took several latent fingerprints from the 
inside (the kitchen side) of the door which Mr. Lake showed 
him had been broken. This officer also explained in detail 
the method of lifting and preserving a latent fingerprint 
found at the scene of a crime. In addition to the prints 
taken from the door, Officer Norris testified he took a print 
from the inside of a “clean plastic cash box” that he found 
in the apartment. (J.A. 18.) From the appellant’s finger¬ 
print card, which had been made at the Identification Bu¬ 
reau, this witness testified that he made a comparison 
between the prints he obtained at Mr. Lake’s apartment and 
he identified them to be identical. Photographs showing 
these comparisons were introduced as Government Exhibit 
No. 6. Again by detailed testimony this witness explained 
how he made this comparison and the similarities existing 
between the two fingerprints. (J.A. 22-25.) During cross- 
examination of this witness, appellant’s counsel sought to 
bring out that the fingerprints lifted by this witness at 
Mr. Lake’s apartment were left in an unlocked desk drawer 
in the Identification Bureau. 

The government also introduced an extrajudicial state¬ 
ment by the appellant that he had not been at the premises 
1020 Monroe Street, N. 11"., and that he did not know any¬ 
thing about a housebreaking there. (J.A. 26-27.) 

At this juncture of the proceeding the following took 
place (J.A. 27): 

Mr. Mitchell: May the record show, if Your Honor 
please, that at the conclusion of the Government’s case 
in its entirety, counsel for the defendant again raises 
the motions heretofore raised for judgment of acquittal, 
the grounds being that as to the first charge the Gov¬ 
ernment has failed, not having sufficiently established, 
in accordance with the terms of the statute, with refer¬ 
ence to the matter of housebreaking, conceding for the 
purposes of argument that the Government has at best 
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established a case possibly of attempted housebreaking 
but not one of housebreaking? 

As to the second charge, if Your Honor please, coun¬ 
sel urges Your Honor to direct a verdict or a judgment 
of acquittal, prefacing this motion, if Your Honor 
please, on the premise that the Government’s case, if 
any, rests on a violation of the rules of evidence in 
submitting a cause to the jury, that being, if Your 
Honor please, the raising of a presumption on a pre¬ 
sumption. 

The Court: I feel that there is sufficient evidence in 
each case to go to the jury, on the charge of house¬ 
breaking. I am not saying that there is evidence in any 
of the cases as to the larceny with which he is charged. 

The government answered by saying since the defend¬ 
ant’s fingerprints had been found in these apartments that 
would show that the defendant was there. So, based upon 
that evidence, it is proper to have the inference and the 
circumstantial evidence to indicate that the defendant took 
the property alleged to be there. The Court, however, 
stated that there is no presumption that appellant took 
these things because if these places were allowed to remain 
open after they had been broken into, anyone could have 
walked in and taken the property in question. For that 
reason indicated that it would limit the jury’s considera¬ 
tions to the housebreaking charges alone and not the lar¬ 
ceny charges, which it later did. (J.A. 27-28.) 

The [appellant], being first duly sworn, was exam¬ 
ined and testified as follows: (J.A. 28.) 

Appellant began by admitting that he had a record and 
then proceeded to give the details concerning it. In ex¬ 
planation of the charge of housebreaking at 1221 Tenth 
Street, N. W., on June 15, 1949, at the apartment of Miss 
Jackson, appellant admitted that he was at that address on 
the date in question but that he was looking for a room. 
It was at this time that the police came and arrested him. 
He also claimed that the police hit him in the mouth with 
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a pistol and broke his tooth. For the next 19 pages of the 
Joint Appendix (30-49), the appellant rambled on denying 
that he had committed the offenses charged against him 
and attempted to show that the police manufactured the 
evidence against him by brutally beating him in an effort to 
get him to confess to these crimes. Pie testified that the 
police had him put his hand “on glass and wood and differ¬ 
ent things, and kept me . . . well on during the night I am 
doing it, touching wood and touching glass, and, well, 
threatening me, and what not.” (J.A. 33.) Without ever 
attempting to assert his privilege of refusing to testify he 
freely testified on direct examination as to the charges 
against him contained in the second two indictments. (J.A. 
34-35.) Appellant was warned to stop rambling and to stop 
reciting long narrations on several occasions (J.A. 36-37), 
with the Court instructing appellant’s counsel to proceed by 
questions and answers. Appellant also admitted that he 
had made the extrajudicial admissions testified to earlier 
by the police officers. On cross-examination he denied being 
at Miss Jackson’s door as witness Butler had testified and 
categorically denied that he had ever been to Mr. Sligh’s 
house or to Mr. Lake’s house in any capacity whatsoever. 
Evidence of his past criminal record was brought out by 
government’s counsel and admitted by appellant. These 
consisted of the crimes of attempted housebreaking, receiv¬ 
ing stolen goods, petty larceny and violations of the Harri¬ 
son Narcotics Act. It was also brought out on redirect 
examination that appellant’s fingerprints had been taken 
by the police on occasions prior to June 15, 1949. 

At the conclusion of the testimonv the Court advised 

* 

counsel that it did not think there was evidence to support 
larceny charges and that it was going to submit the case 
to the jury upon the first counts in the three cases, namely, 
those charging housebreaking. 

The jury returned a verdict of not guilty on Criminal 
Case No. 1026-49 and verdicts of guilty on the first counts 
in Criminal Cases No. 1028-49 and 1029-49. Sentence was 
pronounced on November 10, 1949 and filed on November 
16, 1949, sentencing appellant to imprisonment for a period 
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of three to nine years in each case, these sentences were 
made to ran concurrently. (J.A. 64.) While the Court 
recommended that appellant be committed to Lexington, 
Kentucky, he is presently at Lorton, Virginia, awaiting 
disposition of this appeal. 

Appellant’s motion for a new trial was withdrawn Novem¬ 
ber 30, 1951. The disposition of appellant’s appeal to this 
Court to proceed in forma pauperis and to overcome the 
District Court’s denial of his affidavit in Support of Ap¬ 
plication for leave to Proceed without prepayment of cost 
is contained in this Court’s files, Miscellaneous No. 221. 

RULES INVOLVED 

Federal Rules of Criminal Procedure: 

Rule 8. Joinder of Offenses and of Defendants 

(a) Joinder of Offenses. Two or more offenses may 
be charged in the same indictment or information in a 
separate count for each offense if the offenses charged, 
whether felonies or misdemeanors or both, are of the 
same or similar character or are based on the same act 
or transaction or on two or more acts or transactions 
connected together or constituting parts of a common 
scheme or plan. 

Rule 13. Trial Together of Indictments or Informations 

The court may order two or more indictments or in¬ 
formations or both to be tried together if the offenses, 
and the defendants if there is more than one, could have 
been joined in a single indictment or information. The 
procedure shall be the same as if the prosecutions were 
under such single indictment or information. 

Rule 14. Relief from Prejudicial Joinder 

If it appears that a defendant or the government is 
prejudiced by a joinder of offenses or of defendants in 
an indictment or information or by such joinder for 
trial together, the court may order an election or 
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separate trials of counts, grant a severance of defend¬ 
ants or provide whatever other relief justice requires. 

SUMMARY OF ARGUMENT 

Appellant contends that the trial court erred in refusing 
to sustain appellant’s objection to the consolidations of 
three indictments for trial. Rule 8(a) permits joinder of 
offenses that are of the same or similar character and it is 
appellee’s position that the crimes charged in these three 
indictments were of such a nature that they were properly 
joined and that no prejudice resulted therefrom. The 
method of presentation and the brevity of the proof adduced 
in these cases was not such as would confuse the jury in 
their deliberations or confound the appellant in his defense. 

In order to benefit from the constitutional privilege of 
refusing to testify, it is encumbent upon a defendant to 
specifically request this privilege and failing to do so he is 
deemed to have waived it. The fact that appellant had vol¬ 
untarily taken the stand and freely testified as to all three 
indictments, he cannot now claim that he was deprived of 
his constitutional rights to refuse to testify. 

ARGUMENT 

I 

The Offenses Charged in the Several Indiclmenis Were of the 
Same Character, Therefore, Joinder Was Proper. Rule 
8(a) and Rule 13, Federal Rules of Criminal Procedure, 
18 U.S.CJL 

The appellant w'as charged with committing a house¬ 
breaking and larceny on May 7,1949, at 1020 Monroe Street, 
N. W., also a housebreaking and larceny on June 12, 1949, 
at 1011 O Street, N. W., as well as a housebreaking on June 
15, 1949, at 1221 Tenth Street, N. W. Because of the simi¬ 
larity of these crimes, as well as the brevity of the proof 
required to substantiate them, the Government properly 
moved to consolidate these three indictments pursuant to 
Rules 8(a) and 13 of the Federal Rules of Criminal Pro¬ 
cedure. It is this consolidation which appellant attacks as 
an abuse of discretion. In such a situation, the question of 
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consolidation is vested in the sound discretion of the trial 
judge and his decision will be reversed only upon a clear 
abuse of that discretion. Rule 14, Federal Rules of Criminal 
Procedure; Pointer v. United States, 151 U.S. 396, 14 S. Ct. 
410, 38 L. Ed. 208 '(1894); United States v. Rosenblum, 7 
Cir. 176 F. 2d 321 (1949); Cataneo v. United States, 4 Cir. 
167 F. 2d 820 (194S); Rakes v. United States, 4 Cir. 169 F. 
2d 739 (1948); United States v. Anionelli Fireworks Co., 
2d Cir. 155 F. 2d 631 (1946); United States v. Perlstein, 
3rd Cir. 120 F. 2d 276 (1941); United States v. Smith, 2d 
Cir. 112 F. 2d 83 (1940); McNeil v. United States , 66 App. 
D.C. 199, 85 F. 2d 698 (1936). Nor is this rule a denial of 
due process, see Brandenburg v. Steele, 8th Cir. 177 F. 2d 
279 (1949), where the defendant was tried and found guilty 
on ten of an eleven count indictment. 

This discretion is a broad one and is supported by the 
well reasoned opinions in United States v. Lotsch, 2d Cir. 
102 F. 2d 35, cert, denied 307 U.S. 622, 59 S. Ct. 793 (1939); 
United States v. Silverman, 3rd Cir. 106 F. 2d 750 (1939) ; 
Cataneo v. United States, 4th Cir. 167 F. 2d S20 i (1948); and 
Rakes v. United States, 4th Cir. 169 F. 2d 739 (1948), in 
which this question has been thoroughly discussed. 

The appellee calls this Court’s attention to the large 
number of similar circumstances 1 in this case such as prox¬ 
imity of addresses as well as the nature of the crimes. All 
of these crimes took place on Tenth Street or in the ten 
hundred block of bisecting cross streets within a very short 
distance of each other in the same area of the city. In 
addition to these marked similarities, the evidence show r ed 
that all these crimes occurred on the second or third floors 
of the buildings in question, as well as the fact that in the 
flrst two indictments the crimes had been committed in 

l For similar cases on the “same or similar character” see Smith V. United 
States, 86 U.S. App. D.. 195, ISO F. 2d 775 (1950) ; Edwards v. Squier, 4th 
Cir. 17S F. 2d 758 (1949); Ncstlerode v. United States, 74 App. D.C. 276, 
122 F. 2d 56 (1941) ; Egan v. United States, 55 App. D.C. 306, 5 F. 2d 267 
(1925) ; Egan v. United States, 52 App. D.C. 384, 287 F. 958 (1923); Pointer 
V. United States, 151 U.S. 396 14 S. Ct. 410, 38 L. Ed. 208 1894) ; Ingraham 
v. United States, 155 U.S. 434, 15 S. Ct. 148. 39 I*. Ed. 213 (1894) ; Williams 
v. United States, 168 U.S. 382, 18 S. Ct. 92, 42 L. Ed. 509 (1897). 
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practically the identical way. These factors, coupled with 
the close proximity of the dates, 2 (all of the crimes occurred, 
within approximately a five-week period) brings this case 
clearly within the “same or similar character” clause not 
to mention the “transactions connected together or consti¬ 
tuting parts of a common scheme or plan” clauses of Rule 
8(a) of the Federal Rules of Criminal Procedure. While 
it is not necessary to urge these latter elements, they too 
are obviously applicable. 

Appellant argues that Kid-well v. United States, 38 App. 
D.O. 566, 570 (1912) is controlling in this instance because 
of its language that 

It is doubtful whether separate and distinct felonies, 
involving different parties, not arising out of the same 
transaction or dependent upon the same proof, should 
ever be consolidated. But it should not be permitted 
where the crimes charged are of such a nature that the 
jury might regard one as corroborative of the other, 
when, in fact, no corroboration exists. 

While it is true that this case is based upon the statute 
which was substantially the same as our present day rule, 
the literal effect of the words in the Kidwell case would 
eliminate the rule with regard to the “same or similar 
character” clause as surely as it eliminated the effect of 
that statute. However, we do know that this rule is in 
full vigor today and it may be used precisely as it was in 
the case at bar, Smith v. United States , 86 U.S. App. D.C. 
195, ISO F. 2d 775 (1950), wherein this Court said: 

The offenses charged in the several counts were of 
the same character, therefore joinder was permissible. 
Rule 8(a), Federal Rules of Criminal Procedure, 
18 U.S.C.A. 

2 For three offenses committed within six months, see Sc Henry, 123 U.S. 372, 
8 S. Ct. 142, 31 L. Ed. 174 (1887). 
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The words of Justice Learned Hand (in the case of United 
States v. Lotsch, supra, might well have been intended to 
apply to this very case when he said: 

There is indeed always a danger when several crimes 
are tried together, that the jury may use the evidence 
cumulatively; that is, that, although so much as would 
be admissible upon any one of the charges might not 
have persuaded them of the accused’s guilt, the sum 
of it will convince them as to all. This possibility vio¬ 
lates the doctrine that only direct evidence of the trans¬ 
action charged will ordinarily be accepted, and that 
the accused is not to be convicted because of his crimi¬ 
nal disposition. Yet in the ordinary affairs of life such 
a disposition is a convincing factor, and its exclusion 
is rather because the issue is practically unmanageable 
than because it is not rationally relevant. When the 
accused's conduct on several separate occasions can 
properly he eccamined in detail, the objection disap¬ 
pears, and the only consideration is whether the trial 
as a whole may not become too confused for the 
jury. . . . Here we can see no prejudice from joining 
the three charges: the evidence as to each was short 
and simple; there was no reasonable ground for think¬ 
ing that- the jury could not keep separate what was 
relevant to each. (Emphasis supplied.) 3 

As to the possibility of confusion and complexity, it was 
the function of the trial court to clarify and simplify the 
issues by its instructions, and an examination of the in¬ 
structions indicates that that duty was ably discharged in 
the instant case; in fact, no exceptions are urged to the 
court’s instructions, Firotto v. United States, 8th Cir. 124 
F. 2d 532 (1942). 

A few months after the Lotsch case, Justice Clark of the 
Third Circuit had an opportunity to again review the very 
question which the appellant now urges. In United States 
v. Silverman, supra, Justice Clark quotes with approval 


3 Cf. United States v. Sherman, D.C. E.D.N.Y. 84 F. Supp. 130. 
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from 22 Minnesota Law Review 113 in part, as follows 
(on page 753): 

. .. the only fundamental objection to joinder proceeds 
from the notion that a jury is likely to use evidence 
adduced, in support of one charge to convict accused 
of another charge not independently nor adequately 
proved 

In that opinion the Court warns that careful distinction 
should be made between admitting evidence of similar 
crimes to prove the defendant guilty of a specific crime and 
the “evidence adduced in support of one charge to convict 
accused of another charge not independently nor adequately 
proved/’ It is this very error into which appellant falls as 
is evidenced by his reliance upon such cases as Boyer v. 
United States,' 76 U.S. App. D.C. 397, 132 F. 2d 12 '(1942) 
and Hatchet v. United States , 54 App. D.C. 43, 293, F. 1010 
(1923), as well as Wigmore, Evidence (1940 Ed.) § 194. 
However, the reasons for excluding evidence of similar 
offenses loses its effect when the similar crime is separately 
charged in the indictment, Simkins v. United States , 4th Cir. 
78 F. 2d 594 (1935); United States v. Silverman, supra. 

In a still later case, Justice Learned Hand stated that: 

If, however, the conspiracies had been separated into 
two counts or two indictments it does not seem to us 
that it would have been improper to try [defendants] 
upon both charges at the same time. The joinder sec¬ 
tion (Sec. 557, Title 18, U.S.C.A.), allows the joining of 
“acts or transactions of the same class of crimes,” and 
that presupposes that the transactions may be quite 
independent of each other. True, the transactions must 
always be such as may be “properly joined,” but that 
only means that the likelihood that the evidence will 
be misapplied is not serious practically.” United 
States v. Liss, 2d Cir. 137 F. 2d 995 at 998 (1943). 

Aside from the fact that the Lotsch, Silverman and Liss 
cases state a different rule from that of the Kidwell case, 
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the latter case is clearly distinguishable from the case 
presently before the court. In the Kidwell case the crimes 
charged were the heinous crimes of carnally knowing a 
minor child, crimes which in themselves are highly inflam¬ 
matory to the jury. Here the crimes are crimes of stealth 
committed versus a man’s property and not his person. 
While it is true that the Kidwell decision turns directly on 
the point now in issue it is equally true that this case has 
been cited more for its pronouncement concerning the cor¬ 
roboration of prosecutrix’s testimony in that type of case 
than for its procedural effect on joinder. It is also signifi¬ 
cant to note that while it has not been directly overruled 
neither has it been relied upon on the question of joinder 
for these many years. On the other hand this Court has 
much more recently expressly accepted the modern rule 
of the Lotsch case in Scheve v. United States, 87 U.S. App. 
D.C. 289, 184 F. 2d 695 (1950). 

That the jury could and did keep the evidence of the 
various crimes separate is obvious from the fact that they 
found the appellant not guilty of one of the charges of 
housebreaking while finding him guilty of the two other 
similar charges. This alone is sufficient to refute appel¬ 
lant’s argument that the jury would regard one as corrobo¬ 
rative of the other when in fact no corroboration exists. 
Here the indictments were against the same person, the 
offenses charged were of the same kind, were provable by 
the same kind of evidence, and could be tried together with¬ 
out embarrassing the accused in making his defense. 

If the offenses could be joined in one indictment, it would 
follow under the rule, that separate indictments could, in 
the discretion of the court, be consolidated and tried at the 
same time and before the same jury. Nothing in the record 
shows that the consolidation of these cases worked or could 
have worked any prejudice to the appellant. Williams v. 
United States , 168 U.S. 382, IS S. Ct. 92, 42 L. Ed. 509 at 
513 (1897). 

As was said by Justice Learned Hand in a more recent 
case: “. . . there could not be a properer occasion for con¬ 
solidation and joint trial.” United States v. Gottfried , 2nd 
Cir. 165 F. 2d 360, (1948), cert. den. 68 S. Ct. 738. 
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II 

By Voluntarily Taking Ike Stand to Testify as to One of ihe^ 
Several Consolidated Indictments Appellant Was Not 
Thereby Deprived of His Privilege of Refusing to Testify 
Against Himself as to the Other Indictments. 

In seeking a convenient balance between the necessity 
of obtaining expeditious judicial proceedings and the danger 
of unfair prejudice, the law will always favor the accused. 
But as appellant himself points out the courts will not help 
him avoid the embarrassment he faces “in determining 
whether he shall testify or not. ” Raff el v. United States , 
271 U.S. 494 (1926). As was also stated in that case, “the 
safeguards against self-incrimination are for the benefit of 
those who do not wish to become witnesses in their own 
behalf and not for those who do.” 

In the present case the appellant voluntarily took the 
stand 4 with no reservation or request to limit liis testimony 
to the Jackson case, but on the contrary he freely testified 
on direct examination concerning all three of the indict- 
ments. 

Assuming that appellant could take the stand and limit 
his testimony as to any one or any group of indictments or 
separate charges against him, 5 it would certainly be incum¬ 
bent upon him to make the desire to so limit his testimony 
known to the court in advance. Cf. Smith v. United States, 
337 U.S. 137,93 L. Ed. 1264 (1949). 

Appellant argues that because he was actually arrested 
on the scene of the alleged Jackson crime he had to take 
the stand to explain his presence there or be convicted. A 
fortiori since appellant’s fingerprints were found at the 
scene of the other two crimes he was obliged to take the 
stand in these cases also if he was to explain their presence 
there or be convicted. Since he preferred to deny that he 
had ever been there and hence could not explain how his 

4 For the effect of such an action see Ziegler v. United States, 9th Cir. 174 
F. 2d 439 (1949) and cases there cited in footnote 23 at page 446. 

5 Sec Johnson v. United States, 31S U.S. 1S9, 63 S. Ct. 549, 87 L. Ed. 
704 (1943), where defendant successfully asserted his privilege to certain 
testimony but testified as to others. 
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fingerprints were found there, he must take the conse¬ 
quences of his failing to convince the jury of his version 
of the fingerprint evidence. 

Because appellant took the stand in one case, that fact 
alone did not, as appellant now urges, necessarily make him 
a witness in the other cases. These charges were presented 
to the court separately although they were consolidated 
for trial. 6 

The appellee actually presented three separate cases, 
each case consisting of a separate set of facts. Each set 
of facts set forth a crime which was proven by separate 
and independent evidence sufficient in itself to present a 
prima facie case as to that particular set of facts. Had 
appellant so chosen he could have met these cases in the 
same manner. Since he did not, he must be held to have 
preferred his method of cumulatively attacking all three 
cases at once. 

The privilege versus self-incrimination must be claimed 
hv the one seeking its protection. United States v. Monia, 
317 U.S. 424, 427,"63 S. Ct. 409, S7 L. Ed. 376, 379 (1943). 
And, as here, the appellant is deemed to have waived the 
privilege unless he specifically invokes it. United States 
v. Murdock, 284 U.S. 141, 52 S. Ct. 63, 76 L. Ed. 210, 82 ALR 
1376 '(1931). Appellant cannot, at this late stage, attempt 
to claim he was denied the privilege, when in fact he did 
not assert it. 

As is apparent from the entire transcript of proceedings 
in the two cases in which the jury found the appellant guilty, 
the government had proven a prima facie case. That con¬ 
victions can be sustained on circumstantial evidence alone 
see Perovich v. United States, 205 U.S. 86, 91, 27 S. Ct. 456, 
457 (1907). Appellant argues that it was his testimony in 
regard to the Lake and Sligh cases that supplied the neces¬ 
sary corroborations to sustain the appellees case against 
him. This argument, however, ignores the fact that the 
appellee had already proven a prima facie case on both of 
these charges and that appellant’s testimony made no dif- 


6 Cf. Chambers v. District of Columbia, D. C. Mun. App. 80 A. 2d 397 
(1951) reversed on other grounds 90 U.S. App. D.C. 153, 194 F. 2d 336 (1952). 
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ference one way or the other as to the government’s case. 
That appellee had proven a prinia facie case in the Lake 
and Sligh cases is apparent from the trial court’s refusal 
to grant appellant’s motion for a judgment of acquittal 
made at the conclusion of the government’s case in its 
entirety. The learned trial judge at that time made the 
statement: 

I feel that there is sufficient evidence in each case to 
go to the jury, on the charge of housebreaking. 

Appellant claims in effect that he was on the horns of an 
embarrassing dilemma due to the joinder of these several 
indictments. It does not follow, however, that he was 
thereby deprived of any right under the Constitution of the 
United States of America. 7 The argument that the choice 
(to testify or not) places one under pressure to testify under 
the fear of the consequences of silence should he elect to 
invoke his privilege at another time, was considered and 
rejected by the Supreme Court in the Raff el case. Nor is 
it a valid distinction to say that Raffel creates his own pre¬ 
dicament, while appellant has an unconstitutional predica¬ 
ment rudely thrust upon him. 

In the strong words of Justice Dobie: 

He cannot blow hot and cold, he cannot ride both sides 
of the sapling. The constitutional safeguards were 
waived and vanished when [appellant] voluntarily took 
the stand as a witness in his own behalf. He is then 
in no position to claim the benefits of a witness without 
bearing the burdens imposed upon a witness. 

Viereck v. United States, 78 U.S. App. D.C. 279, 139 F. 2d 
847 (1944) cert. den. 321 U.S. 794, 88 L. Ed. 10S3 (1944). 


7 Sec Mr. Justice Frankfurter’s concurring opinion in Adamson v. California, 
332 U.S. 46, 91 L. Ed. 1903 (1947). 
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CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ments of the District Court should be affirmed. 
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United States Attorney 
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